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To:  The Commission

OPPOSITION OF VANGUARD CELLULAR SYSTEMS, INC. TO MOTION TO STRIKE

Vanguard Cellular Systems, Inc. (“Vanguard”), by its attorneys, hereby submits this,
its opposition to BellSouth’s Motion to Strike Portions of Reply Comments Raising New
Arguments and/or Including New Evidence (the “Motion”). As shown below, there is no
basis for the Motion, as would have been evident to BellSouth if it had reviewed the initial
comments in this proceeding with any care. Indeed, the Motion is an obvious effort to create
a spurious procedural issue that could save BellSouth’s fatally flawed application.
Consequently, the Motion must be denied.

The premise of the Motion is that the entire discussion of reciprocal compensation

issues in Vanguard’s reply comments should be struck because a single footnote “for the first

)Y This opposition responds only to arguments made by BellSouth regarding Vanguard’s
reply comments in this proceeding. While, as described below, there are significant reasons
to reject the Motion entirely, Vanguard does not address the particular circumstances of the
other reply comments that also are subject to the Motion. Vanguard is filing this opposition
five days prior to the normal deadline for responses under the Commission’s Rules in
deference to the short deadlines facing the Commission in this proceeding. See 47 C.F.R.
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time references a May 1997 decision of the California Public Utilities Commission[.]”#

BellSouth argues that it “has no opportunity to address” this decision and, consequently, that
Vanguard’s reference to it is improper.?

The most obvious problem with this argument is that, in fzict, BellSouth did have a
chance to respond to the case cited by Vanguard. This case was cited in the initial comments
of the Paging and Narrowband PSC Alliance of the Personal Communications Industry
Association (“PNPA”) for the same proposition it supported in the Vanguard reply comments
— that incumbent LECs must provide compensation for all traffic terminated by other
telecommunications service providers.? If BellSouth had wanted to respond to this argument
and, indeed, if it had any good response to the proposition that it should not discriminate
against CMRS providers, it had ample opportunity to do so in its own reply comments.
Moreover, given how Vanguard used this case, even a modicum of diligence would have
revealed that it had been cited by another party, avoiding the needless expenditure of
resources by both the Commission and Vanguard.

At the same time, the underlying premise of BellSouth’s claim in the Motion also is
wrong. Vanguard’s argument plainly was responsive to the arguments made by other parties

in this proceeding, notably PCIA, that BellSouth is improperly discriminating against certain

2/ Motion at 4.

o8]

/ Id. ats5.

I

/ See Comments of PNPA at 5-6.

5/ In fact, BellSouth devoted about one page of its reply comments to the PNPA discussion
of reciprocal compensation, but did not respond to PNPA's citation of the California case. Reply
Comments of BellSouth at 81-2.
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CMRS providers. Reply comments, after all, are not limited to discussions of points of
disagreement with other parties, but also may amplify the points with which the commenter
agrees. There is nothing in either the Michigan Order or the Revised Procedures that
changes that basic principle. Consequently, if Vanguard had cited a “new” case in the
process of responding to the arguments of PCIA and others, there would be no basis for
striking that reference.® Rather, the public interest requires the Commission to take
advantage of the broadest range of information and argument to assist in making a decision
on BellSouth’s application.

Even if there were a basis for striking the reference to the California case, the Motion
also would have to be denied as overbroad. BellSouth actually asks the Commission to strike
Vanguard’s entire discussion of reciprocal compensation on the basis of a single citation.”
While BellSouth may believe it is appropriate to use a blunderbuss to kill a flea, the Motion
provides no basis for striking portions of a pleading that do not include or even refer to the
supposed offending reference.

This analysis suggests that BellSouth’s motivation for the Motion is not to ensure

procedural fairness in this proceeding, but to avoid it. Other evidence supports this

6/ BellSouth seems unaware of this consideration when it argues that a series of “new
arguments” should be stricken. It offers no evidence, however, that these arguments are not
responsive to arguments made in other parties’ comments, except to say that some reply
commenters do not cite specific comments to which they are replying. See Motion at 6-8.
There is, of course, no requirement in the Commission’s Rules that a party cite the
comments to which it is responding.

1/ Compare Motion at 6 (requesting that the Commission strike “Pages 6 through 7” of
Vanguard’s reply comments) with Reply Comments of Vanguard at 6-7 (discussion of
reciprocal compensation issues).
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conclusion as well. For instance, BellSouth took nearly three weeks after the deadline for
filing reply comments to file the Motion, yet provides no explanation for waiting so long. It
appears most likely that the delay was intended to increase the pressure on the Commission
and, thereby to increase the likelihood of a procedural error.

For that matter, it is unlikely that BellSouth would suffer any cognizable harm even if
all of the allegations regarding the content of parties’ reply comments were true.¥ Under the
procedures for Section 271 applications, BellSouth has the ability to engage in ex parte
contacts with Commission officials almost up until the time a decision is rendered. Thus, to
the extent that there are any truly new arguments in the reply comments, BellSouth has had
ample opportunity to respond to them.?

In this context, the only logical explanation for BellSouth’s tactics is that it believes
that its application is so flawed that it cannot expect the Commission to grant it. The
Motion, consequently, is an effort to create a record for a claim at the Court of Appeals that

BellSouth was denied its procedural rights. While, as shown above, there is no basis for

8/ This is particularly the case as to the National Cable Television Association’s filing,
which was made before the deadline for reply comments. Motion at 7. Consequently,
BellSouth actually had an opportunity to respond to NCTA in its own reply comments.

9/ BellSouth has taken advantage of that opportunity by engaging in a [near-continuous]
lobbying campaign. See Public Notice, Ex Parte Presentations and Post-Reply Comment
Period Filings in Permit-But-Disclose Proceedings, rel. Nov. 18, 1997, at 2; Public Notice,
Ex Parte Presentations and Post-Reply Comment Period Filings in Permit-But-Disclose
Proceedings, rel. Nov. 25, 1997, at 4; Public Notice, Ex Parte Presentations and Post-Reply
Comment Period Filings in Permit-But-Disclose Proceedings, rel. Nov. 28, 1997 at 4; Public
Notice, Ex Parte Presentations and Post-Reply Comment Period Filings in Permit-But-
Disclose Proceedings, rel. Dec. 4, 1997 at 5 (listing BellSouth ex parte contacts during
period from November 12 to 25, 1997).
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such a claim, the Commission, when it denies BellSouth’s motion, should respond to
BellSouth’s arguments in detail so as to avoid potential complications when BellSouth appeals
the denial of its application. This is the only way to respond to BellSouth’s effort to
intimidate the Commission and the other parties to this proceeding.

For all these reasons, Vanguard Cellular Systems, Inc. respectfully requests that the
Commission deny BellSouth’s Motion to Strike Portions of Reply Comments Raising New

Arguments and/or Including New Evidence.

Respectfully submitted,

VANGUARD CELLULAR SYSTEMS, INC.

/ Raymond G. Bender, Jr.
J.G. Harrington
Cécile G. Neuvens

Its Attorneys
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036
(202) 776-2000

December 10, 1997
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